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Colorado’s senior population, along
with the rest of the country’s, is expected
to soar to record numbers as “Baby Boom-
ers” reach their golden years. With the
growth of the assisted living industry and
home healthcare, the elderly are experi-
encing a better quality of life in their
homes or home-like environments for
longer periods of time. However, the nurs-
ing homes and other long-term care facili-
ties also are seeing more frail and med-
ically complex patients taking up residen-
cy. Nursing home resident advocates have
come to play a crucial role in monitoring
quality of care and quality of life within
the long-term healthcare system.This in-
cludes residents’ rights concerning invol-
untary discharge.

Even under the best of circumstances,
moving can be a stressful experience. For
a resident of a nursing home who is facing
an involuntarily discharge from a facility,
the stress created by the discharge pro-
cess, as well as any move, can be traumat-
ic. Most transfer and discharge issues are
resolved informally, and residents or their
family members may be assisted in the
process by a Long-term Care Ombuds-
man.1 The goal of any intervention on be-
half of a resident is to minimize any trau-
ma, which means the best result is at-
tempting to stop an involuntary discharge
and address the underlying issue.

This article discusses the statutory and
regulatory authority, including the Nurs-
ing Home Reform Law (“NHRL”), that
surround involuntary discharge proce-
dures of a resident from a nursing home
—also known as a skilled nursing facility
(“SNF”). Also covered are the procedures
for appeal of a decision to discharge a
SNF resident. The grounds for and chal-
lenges against an involuntary discharge
from nursing homes are based on the two
most common situations: allegations of
behavioral problems and non-payment.

Nursing Home Reform Law
Over the last thirty years, nursing

home regulations have moved from a cost/

benefit business model of maximizing
services, to consideration of resident
rights, including providing for due process
of resident rights regarding nursing home
discharge procedures. The NHRL estab-
lished basic principles regarding resident
rights that states must follow.2 The result
is a comprehensive collection of codified
rights for residents in long-term care fa-
cilities that address issues of dignity and
privacy, informed consent, cooperative
healthcare, and culture change. The
NHRL represents a move away from the
sterile medical model and toward provid-
ing residents with experiences compara-
ble to home-like settings.

The majority of SNFs in Colorado and
across the country accept either Medicare
or Medicaid insurance;3 most accept a
combination of both. Nursing homes that
accept Medicare or Medicaid payments
for a resident’s stay are subject to the
NHRL.4 In 1986, a committee appointed
by the Institute of Medicine recommend-
ed fundamental reforms that focus on
quality of care results rather than capaci-
ty.5 The Institute’s report led to the pas-
sage of the NHRL, which is part of the
Omnibus Budget Reconciliation Act
(“OBRA”).6 The NHRL requires that an
evaluation of a facility be based on
whether the facility’s residents receive the
services they need.7 Specifically, a SNF
must care for its residents in such a man-
ner and in such an environment as will
promote maintenance or enhancement of
the quality of life of each resident.8 To
maintain certification from the state,
nursing homes are inspected at least once
a year and evaluated based on the OBRA
standards.

Resident Rights
Resident rights are firmly grounded in

legislative mandates from both state and
federal sources outlined in and influenced
by OBRA.These statutes require facilities
to make public a statement of the resident
rights and require appropriate treatment
of residents, as necessary.9 In Colorado,

the legislature’s designation of resident
rights granted substantive and procedur-
al due process rights for nursing home
residents.10

The basic tenets of resident rights as
recognized in Colorado can be categorized
as the right to:

1) be treated with dignity and respect;
2) be informed in writing regarding

services and fees;
3) manage one’s own financial affairs or

to appoint another to manage them;
4) privacy (as long as it does not inter-

fere with other residents’ rights,
health, or safety); and 

5) informed consent regarding medical
care, which includes the right to re-
fuse treatment.11

The Colorado Department of Public
Health and Environment (“CDPHE”) and
the Long-term Care Ombudsman Pro-
gram (“Ombudsman Program”)12 are re-
sponsible for investigating complaints re-
garding violation of a resident’s rights.

The CDPHE is the state agency respon-
sible for oversight of a SNF’s licensure
and certification.13 This allows the CDPHE
access to residents’ medical records, des-
ignated SNF statistics, and the right to
enter SNFs at any time for purposes of
surveys enforcing compliance of regulato-
ry standards.14 The Ombudsman Pro-
gram is a federally mandated program
through the Older American’s Act to rep-
resent the interests of long-term care resi-
dents through complaint investigations
and resolutions.15 The intent is to ensure
the health, welfare, safety, and rights of
those residents in long-term care facilities,
including assisted living facilities, person-
al care boarding homes, and nursing
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homes.16 An Ombudsman attempts to re-
solve disputes through regulatory en-
forcement, as well as negotiation and me-
diation between residents, family mem-
bers, interested persons, and the facilities.

When faced with an involuntary dis-
charge, the Ombudsman Program is a
valuable resource to gather information,
investigate claims, and advocate for the
resident who is faced with what is usually
a difficult choice.Although a complaint to
the CDPHE will trigger a survey of the fa-
cility and possible citation for deficient
practice for lack of adherence to the regu-
lations,17 a complaint to the Ombudsman
will allow for an investigation that can
mediate and negotiate an acceptable set-
tlement to all parties involved.

Overwhelmingly, the most common
reasons behind an involuntary discharge
of a resident from a skilled nursing facility
involve either financial matters or behav-
ioral concerns. Following is a brief discus-
sion of each.

Involuntary Discharge for 
Financial Reasons

A nursing home’s rates usually range
from $4,500 to $5,500 per month for basic
room, board, and maintenance healthcare
services. Medications and equipment,
acute nursing care, and rehabilitation
services can more than double that cost.
Whether residents receive private insur-
ance or public benefits, including Medi-
caid, most residents are still responsible
for a portion of the costs to reside in a
SNF. Failure to meet these monthly finan-
cial obligations may result in involuntary
discharge from or transfer out of the facil-
ity.

Residents who receive long-term care
Medicaid benefits are expected to turn
over a significant portion of their month-
ly Social Security checks to the nursing
home. Generally, only a $50 pass through
is earmarked for “spending money” for the
resident to keep. Problems arise when
residents, family members, or responsible
parties who are in charge of financial mat-
ters fail to meet payment obligations on
behalf of the resident.18

In many instances, a medically frail in-
dividual is not able to remain at home due
to care and safety issues. However, some-
times family members and responsible
parties are unable or even unwilling to
turn over to the SNF the income they
have been receiving to care for the indi-
vidual at home. Faced with the lack of
payment and the difficulty of absorbing
such costs associated with providing indi-

vidual healthcare, it is not unusual for a
nursing home to be left with the difficult
decision of either discharging a resident
back to a potentially unsafe environment
or letting the resident stay without being
compensated for the cost of the resident’s
care. Nursing homes and protection agen-
cies, such as county Adult Protective Serv-
ices programs, the Ombudsman Program,
and the CDPHE, struggle with the iden-
tification and recognition of potential fi-
nancial exploitation of these residents
without becoming the “bill collectors” of an
overburdened system.

Assistance from the legal community
becomes invaluable in this situation to
help with interventions of the underlying
issues. Specifically, many of these types of
cases raise concerns about the resident’s
cognitive capacity to manage his or her
own affairs, as well as questioning of the
responsible party’s ability to look out for
the welfare of the resident. Seeking court
intervention for a guardian or conservator
can often secure a resident’s placement
and eliminate the SNF’s concerns regard-
ing payment.

Involuntary Discharge for 
Behavioral Reasons 

Expected to maintain the health, wel-
fare, and safety of each resident, a SNF
must find a balance among resident
rights, high clinical standards, and safety
of the nursing home community. Chal-
lenges for nursing homes arise frequent-
ly, and may stem from individual disease
processes, deterioration of mental health,
and knowing and intentional actions of
residents.

Residents with behaviors related to
mental health, certain types of dementia,
and other debilitating diseases may ex-
hibit agitation, aggression, and wander-
ing,all of which can put residents and oth-
ers at some risk. The decline in a resi-
dent’s brain functioning may negate the
culpability of the individual, but the po-
tential for risk to others can be severe.Al-
though such residents are clearly in need
of care themselves, their presence in a
community environment places other frail
and medically compromised residents at
risk for both injury and neglect of care.
Many incidents with residents with be-
havioral problems involve physical abuse,
such as a resident striking out at others,
grabbing, or pulling, as well as unwanted
sexual contact.

Cognitively responsible residents pose
new issues for SNFs. Such residents may
understand risks and make informed de-

cisions, under resident rights, and still
may make poor choices. Residents cannot
be discharged for refusing medical care af-
fecting only themselves when that choice
is knowing and voluntary after informed
consent;19 however, when those choices af-
fect other residents, nursing homes be-
come less tolerant and must intercede.
These behaviors may include direct con-
tact, such as physical and sexual abuse di-
rected at another resident, and indirect
behaviors, such as smoking with or near
oxygen.

Nursing homes continually struggle to
balance a resident’s rights and what is
best for the SNF community as a whole.
Often, the initiation of involuntary dis-
charge procedures is triggered by this
conflict and a nursing home’s difficulty in
being able to adequately address the con-
sequences of a resident’s behavior. Advo-
cates, including the legal community,
should determine and ensure that all
available resources and interventions
have been attempted to address the resi-
dent’s needs prior to an involuntary dis-
charge. Often, these are the most contest-
ed situations. The tools available in the
regulatory procedures for involuntary
discharge become helpful in sorting out
the issues.

Discharge or Transfer 
Procedures

The NHRL and federal regulations cir-
cumscribe specific instances when a nurs-
ing home can involuntarily discharge or
transfer a resident from a facility.20 With-
in the statutory definition and regulatory
authority, a “discharge” is considered to be
a resident’s move from a nursing facility
to a non-institutional setting; a “transfer”
constitutes a resident’s move from a
skilled nursing facility to another institu-
tional setting.21 Federal mandates limit
involuntary discharges and transfers
from a nursing home to the following six
circumstances:

1.The transfer or discharge is neces-
sary to meet the resident’s welfare,
and the resident’s welfare cannot be
met in the facility.

2.The transfer or discharge is appropri-
ate, because the resident’s health has
improved sufficiently so the resident
no longer needs the services provided
by the facility.

3.The safety of individuals in the facili-
ty is endangered.

4.The health of individuals in the facil-
ity would otherwise be endangered.
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5.The resident has failed, after reason-
able and appropriate notice, to pay
for a stay at the facility.

6.The facility ceases to operate.22

The involuntary discharge process is
guided by federal statute and regula-
tion.23 Colorado enforces even more strict
standards for involuntary discharge or
transfer:24

• The transfer or discharge is necessary
for the resident’s welfare. Facilities
that are certified to participate in the
Medicaid and/or Medicare reimburse-
ment program also must demon-
strate that the resident’s needs can-
not be met in the facility.25

• The transfer or discharge is only for
medical reasons. Facilities that are
certified to participate in the Medi-
caid and/or Medicare reimbursement
program also must demonstrate that
resident’s needs cannot be met in the
facility. 26

• The transfer or discharge is necessary
to preserve the welfare of other resi-
dents.27

• The resident has failed to pay for (or
to have paid under Medicaid or Medi-
care) a stay at the facility. Facilities
that are certified to participate in the
Medicaid and/or Medicare reimburse-
ment program also must provide rea-
sonable and appropriate notice of
non-payment and its consequences to
the resident prior to initiating a
transfer or discharge of that resident
for reasons of non-payment.28

As defined in CDPHE regulations,29

nursing homes are required to give ade-
quate notice and due process to residents
in the event of an involuntary discharge
or transfer. Generally, nursing homes are
required to give a minimum of thirty days’
notice for the involuntary discharge or
transfer; however, there are occasions

when this is not possible. In emergency
circumstances, residents and their repre-
sentatives must be notified as soon as
practicable before the transfer or dis-
charge if the safety of residents in the fa-
cility is endangered, the health of resi-
dents in the facility is endangered, and an
immediate transfer or discharge is re-
quired by the resident’s issues.30

From a practical standpoint, a resi-
dent’s transfer from a nursing home to a
hospital is usually based on emergency
circumstances, which fits within the third
criteria meeting the resident’s needs.The
first two criteria are somewhat more dif-
ficult to discern. The safety and health of
residents include behavioral problems re-
sulting in imminent danger, infectious
disease control issues, and matters out-
side the control of the staff or residents
triggering endangerment issues.

In the non-emergency circumstances,
an involuntary discharge requires “ade-
quate notice,” with the opportunity to ap-
peal. Adequate notice is commonly re-
ferred to as a “thirty-day discharge letter”
and minimally includes the reason for the
transfer or discharge; the effective date of
the transfer or discharge; the location to
which the resident is transferred or dis-
charged; the grievance procedure; notice
of appeal rights and procedure; notice of
Ombudsman help in the process; and no-
tice of other social services agencies, such
as mental health or developmental dis-
ability cases, as appropriate.31

Colorado’s regulation is very specific as
to the language expected to be used in the
involuntary discharge or transfer letter.
Therefore, the letter should be written di-
rectly from the relevant sections provided
in the regulation.32

An appeal from a discharge or transfer
notice follows the Colorado Nursing Home
Grievance Procedure (“Grievance Proce-

dure”) laid out in the state regulations (see
Appendix to the accompanying article by
Valerie Corzine at page 31). The Griev-
ance Procedure is designed to address any
complaint within the nursing home facili-
ty. However, the Grievance Procedure is
primarily used in a specific appeal process
involving an involuntary discharge or
transfer of a resident.33

Ombudsman Program 
And CDPHE as Attorney
Resources

Nursing homes or skilled nursing facili-
ties must abide by specific statutory and
regulatory guidelines when involuntarily
discharging a resident from the facility.
Residents, family members, and attorneys
are encouraged to use the resources pro-
vided by the nursing home systems when-
ever a conflict between the resident and
the SNF arises. The CDPHE and Om-
budsman Program have the experience,
regulatory knowledge, and expertise to re-
solve most complaints that develop into
discharge or transfer issues. In the event
a discharge notice is provided, the nursing
home must follow proper regulatory pro-
cedures or the facility can be asked to reis-
sue the discharge notice, which will renew
the thirty-day time period for enforce-
ment.

Conclusion
Advocacy for a resident is the most im-

portant aspect of the discharge and griev-
ance process. Nursing homes want to
work cooperatively with residents and
advocates to avoid a discharge whenever
possible and usually are open to negotia-
tions leading to solutions. Legal interven-
tion may be helpful with underlying is-
sues—actions for guardians or conserva-
tors. The involuntary discharge process
can be intimidating and stressful to resi-
dents, who may fear retaliation from
staff.

Attorneys involved in a discharge pro-
ceeding should contact the local Ombuds-
man Program to determine if the proper
notification was provided to the regulato-
ry agencies, as well as to obtain substan-
tive information about the nursing home’s
efforts to resolve matters.34 Nursing home
residents are keenly aware of their de-
pendence on caregivers and the risk of los-
ing that care. Caregivers and counsel
must understand the rights of these resi-
dents in the face of an involuntary dis-
charge procedure.

40 Involuntary Discharge From Nursing Homes October

40 / The Colorado Lawyer / October 2005 / Vol. 34, No. 10



NOTES

1. Local Long-term Care Ombudsman Pro-
grams, generally housed in local Area Agencies
on Aging throughout the state of Colorado, con-
duct complaint investigations and direct advo-
cacy on behalf of nursing home residents in
long-term care facilities. Local Long-term Care
Ombudsman Programs often advocate on be-
half of nursing home residents in involuntary
discharge situations. Interested persons should
contact local Area Agencies on Aging or the
Colorado Long-term Care Ombudsman Pro-
gram at The Legal Center for further informa-
tion on the nearest local Long-term Care Om-
budsman Program-(303) 722-0300 Voice/TTY,
(303) 722-3619 TTY, toll free (800) 288-1376
Voice/TTY, Fax (303) 722-0720, http://www.the
legalcenter.org. Practitioners should remember
that nursing home residents, their family
members, and their particular situations are
individual and unique.The level and nature of
the advocacy wanted and needed varies based
on both the personalities involved and the fac-
tual nature of the cases. In some cases, resi-
dents may desire additional information re-
garding their situation from a legal perspective
and may even desire legal representation. In
addition to the Colorado Long-term Care Om-
budsman Program, the Long-term Care Law
Project at The Legal Center provides informa-
tion from a resident attorney’s perspective on

nursing home involuntary discharge.The Law
Project may be able to provide legal represen-
tation to nursing home residents facing invol-
untary discharge who do not have access to
other legal resources and desire formal legal
representation. See a description of The Legal
Center programs in the sidebar in the accom-
panying article by Valerie Corzine at 33.

2. 42 U.S.C. §§ 1395i-3 and 1396r.
3. 42 U.S.C. §§ 1395i-3 (Medicare-certified fa-

cilities) and 1396r (Medicaid-certified facili-
ties).

4. See id. and 42 CFR §§ 483.1–483.75 (regu-
lations applicable to both Medicare-certified
and Medicaid-certified facilities).

5. Institute of Medicine, Improving the Qual-
ity of Care in Nursing Homes (1986).

6. See Carlson, Long-Term Care Advocacy
(Matthew Bender, 2004) at § 2.02.

7. 42 U.S.C. §§ 1395i-3 and 1396r.
8. 42 U.S.C. §§ 1395i-3(b)(1)(A)
9. CRS § 25-1-120; 42 U.S.C. § 1395i-3.
10. Macleod v. Miller, 612 P.2d 1158 (Colo.

App. 1980).
11. See CRS § 25-1-120.
12. The Colorado Department of Public

Health and Environment (“CDPHE”), Health
Facilities Division, can be reached at (303) 692-
2800. It provides access to information via
their website at http://www.cdphe.state.co.us.
The State of Colorado Long-term Care Om-
budsman Program, (303) 722-0300, provides

information and referral to regional programs
for specific complaint investigations.

13. 6 CCR §1011-1, Ch. 2.
14. 6 CCR §1011-1, Ch. 2 and 2.18.
15. 42 U.S.C. § 3058g.
16. Id.
17.The CDPHE will investigate an involun-

tary discharge once the issue has been brought
through the grievance process.

18. Responsible parties may include a pow-
er of attorney, conservator, and guardian.

19. 42 CFR § 483.10(b)(4).
20. 42 U.S.C. § 483.202; 42 CFR § 483.12.
21. 42 U.S.C. § 483.202; 6 CCR 1011-1.
22. 42 U.S.C. §§ 1395(c)(2)(A) and 1396r(c)(2)

(A); 42 CFR § 483.12(a)(2).
23. 42 U.S.C. § 483.202; 42 CFR § 483.12.
24. 6 CCR 1011-1, Ch. 5, 12.6.2.
25. 6 CCR 1011-1, Ch. 5, 12.6.2(1).
26. 6 CCR 1011-1, Ch. 5, 12.6.2(2).
27. 6 CCR 1011-1, Ch. 5, 12.6.2(3).
28. 6 CCR 1011-1, Ch. 5, 12.6.2(4).
29. 6 CCR 1011-1, Ch. 5, 12.6.5.
30. Id.
31. CCR 1011-1, Ch. 5, 12.6.6.
32. Id.
33. 6 CCR 1011-1, Ch. 5, 12.4.
34. For information on Local Ombudsman

Programs, contact Area Agencies on Aging or
The Legal Center’s Colorado Long-term Om-
budsman Program, note 1, supra. ■
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